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no. 49, sees. 2, 3. Such legislation would probably also be constitutional 
as to the absent depositor. A statute providing for administration of assets 
of an absentee as if he were dead, but making proper safeguard for the 
protection of his interests in case of return has been upheld. Cunnuis v. School 
District (1905) 198 U. S. 458, 25 Sup. Ct. 721, in re Pa. Laws, 1885, no. 122. 
The instant California Statute of Escheats provided for recovery by the former 
owner if discovered, and its validity has been upheld in an earlier case as to 
deposits in a state bank. State v. Security Savings Bank (1921, Calif.) 199 Pac. 
791. Since it does not conflict with any federal legislation controlling national 
bank deposits, the instant case upholds its validity as to deposits in national banks. 
At least one other case holds similarly under a similar statute. State v. First 
Nat. Bank (1912) 61 Or. 551, 123 Pac. 712, in re Or. Laws, 1909, ch. 36. In an 
analogous case, where a state statute provided under certain conditions for the 
escheat to the state of real estate in the hands of a corporation, the statute was 
held to apply to realty held by a national bank for a purpose other than those 
specified in the National Bank Act. Commonwealth v. Clark County Nat. Bank 
(1919) 187 Ky. 151, 219 S. W. 175, in re Act of Apr. 5, 1893 (Carroll's Ky. Sts. 
1915, sec. 567) and U. S. Act of June 3, 1864 (13 Stat, at L. 107) ch. 106, sec. 28. 
It has been said that the National Government is not in any case the sovereign to 
which ownerless property of any sort in any state escheats. See Amer. Loan & 
Trust Co. v. Grand Rivers Co. (1908, C. C. W. D. Ky.) 159 Fed. 775. 

Wills — Validity — Necessity of Testamentary Intent. — The testator was a 
candidate for a degree in a secret order, and as a part of the initiation, he exe- 
cuted a paper which purported to be his last will and testament. Upon its being 
offered for probate, certain heirs, believing that the instrument was executed 
without any testamentary intent, contested its validity. Held, that the writing 
was a valid will. In re Watkin's Estate (1921, Wash.) 198 Pac. 721. 

It is well settled that an instrument, although satisfying all the formal require- 
ments of a will, does not operate as such unless executed with animus testandi. 
In re Meade's Estate (1897) 118 Calif. 428, 50 Pac. 541; Clark v. Hugo (1921, 
Va.) 107 S. E. 730. A will executed in ignorance of its true character is a nullity. 
In re Gluckman's Will (1917) 87 N. J. Eq. 638, 101 Atl. 295. Even though the 
true character of the instrument be known, if it was executed to effect some pur- 
pose other than a testamentary disposition of property, it is invalid. Fleming v. 
Morrison (1904) 187 Mass. 120, 72 N. E. 499. Under this rule a will written as 
a specimen of brevity was denied probate. Nichols v. Nichols (1814) 2 Phil. 
Eccl. 180. And likewise, a will executed in jest was invalid. See Lester v. Smith 
(1863, Eccl.) 3 Sw. & Tr. 282. Schouler, Wills (3d ed. 1900) sec. 278. As a 
general rule, however, the courts are reluctant to declare a will invalid which 
satisfies all the statutory requirements as to form and execution, and probate will 
be denied only when the proof is clear and convincing that the will was executed 
to effect a purpose wholly inconsistent with the intent expressed in the instru- 
ment. Brown v. Avery (1912) 63 Fla. 355, 58 So. 34. Clark v. Hugo, supra. 
And a few courts have held that the existence of the animus testandi is conclu- 
sively presumed from a writing containing every element of a valid will, and 
incapable of operating in any other way. In re Kennedy ( 1910) 159 Mich. 548, 
124 N. W. 516. In the instant case the testimony of members of the secret order 
was somewhat conflicting as to the purpose of the alleged will, and in the absence 
of convincing evidence of a non-testamentary intent, the Court seems to have 
correctly sustained its validity. 



